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Arbitration Newsletter Switzerland 

 

Supreme Court confirms CAS Award regarding 

Lifetime Ban against former CBF President 

 
On 23 March 2022, the Swiss Federal Supreme Court 

(the "Supreme Court") published a new decision in the 

field of international arbitration (the "Decision")1 dis-

missing the action for annulment of the former presi-

dent of the Brazilian Football Confederation ("CBF"), 

Ricardo Teixeira, against a CAS award of 14 Septem-

ber 20212.  

In the award, CAS had confirmed a lifetime ban from 

all football-related activities and a fine imposed on 

Teixeira by the FIFA Ethics Committee for bribery in 

connection with the awarding of rights to cover various 

South American football competitions. 

1. Facts 

Teixeira had been the president of CBF as well as a 

member of the FIFA Executive Committee and the Ex-

ecutive Committee of the Confederación Sudameri-

cana de Fútbol (CONMEBOL). In 2012 he resigned 

from his various positions.  

After an investigation by the Investigatory Chamber of 

the FIFA Ethics Committee ("FEC"), the FEC Adjudica-

tory Chamber found Teixeira guilty of having accepted 

bribes of approximately USD 7.7 million in connection 

with the awarding of rights to cover the three South 

American football competitions "Copa Libertadores", 

"Copa America" and the "Copa do Brasil". In a decision 

dated 26 July 2019 the FEC Adjudicatory Chamber 

banned him for life from any football related activity on 

national and international levels and, additionally, im-

posed a fine of CHF 1 million, due to a violation of the 

FIFA Code of Ethics. 

On 20 December 2019, Teixeira filed an appeal with 

the Court of Arbitration for Sport ("CAS") against this 

decision. 

                                                           
1  Decision 4A_542/2021 of 28 February 2022, in French. 
2  CAS Arbitral Award 2019/A/6665 of 14 September 2021. 

A three-member arbitral tribunal, composed of Hendrik 

Willem Kesler (President), Rauf Soulio and Luigi Fum-

agalli, dismissed the appeal and confirmed the deci-

sion of the FEC by an award dated 14 Septem-

ber 2021.3 

On 20 October 2021, Teixeira filed an action for annul-

ment against the CAS award with the Supreme Court. 

2.  Considerations of the Supreme Court 

Teixeira attacked the CAS award alleging violations of 

his right to be heard as well as violations of material 

public policy. 

2.1. Alleged Violation of the Right to be Heard 

Teixeira argued that his right to be heard had been vi-

olated by the CAS as it had failed to address certain 

relevant issues. Namely, he argued that the CAS had 

not taken into account that he had resigned from all his 

functions in the field of football at the beginning of 2012 

and, therefore, subsequent events would not be cov-

ered by the FIFA Code of Ethics. 

The Supreme Court held that, according to case law, 

an arbitral tribunal has a minimum duty to examine and 

deal with the relevant issues. This duty is violated 

when, through inadvertence or misunderstanding, the 

arbitral tribunal fails to take into account allegations, 

arguments, evidence and offers of evidence presented 

by one of the parties, which are important for the award 

to be rendered.  

The burden of proof in this respect lies on the allegedly 

aggrieved party that has to show how an oversight by 

the arbitrators prevented it from being heard on a rele-

vant point. The allegedly aggrieved party has to estab-

lish both (i) the failure of the arbitral tribunal to examine 

the facts, evidence or legal elements put forward and 

3  See CAS Arbitral Award 2019/A/6665 of 14 Septem-

 ber 2021. 
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also (ii) that these elements were of such a nature as 

to influence the outcome of the dispute.  

If, however, relevant elements are completely ignored 

in the award, it is the arbitrators' or the respondent's 

task to justify this omission in their response to the ac-

tion for annulment. They may do so by demonstrating 

that, contrary to the appellant's assertions, the omitted 

elements were not relevant for the outcome or, if they 

were, that they were implicitly rejected by the arbitral 

tribunal. 

The Supreme Court found in casu that the CAS award 

showed that the arbitrators had taken Teixeira's argu-

ments into consideration and had rejected them at 

least implicitly. Accordingly, Teixeira's right to be heard 

had not been not violated.  

The Supreme Court finally noted that Teixeira, using 

the pretext of an alleged violation of a right to be heard, 

was attacking the CAS' reasoning in an attempt to ob-

tain a substantive judicial review of the award. This 

could not be assessed by the Supreme Court because 

the question as to whether the reasoning of the award 

was convincing does not form part of a party's right to 

be heard.  

2.2.  Alleged Violation of Public Policy 

Teixeira further argued that the disciplinary sanction 

imposed - the lifetime ban and the fine - would be in-

compatible with public policy as the sanction would be 

disproportionate and violate his personal rights as pro-

tected by Article 27(2) of the Swiss Civil Code ("CC")4. 

The Supreme Court held that an award is incompatible 

with public policy if it disregards the essential and 

widely recognized values which, according to the pre-

vailing conceptions in Switzerland, should form the ba-

sis of any legal order. This is the case when it violates 

fundamental principles of substantive law to such an 

extent that it can no longer be reconciled with the rele-

vant legal order and system of values. It is not sufficient 

that a reason given by an arbitral tribunal violates pub-

lic policy; it is the result of the award that must be in-

compatible with public policy.  

Arbitrariness, being a broader concept than public pol-

icy, is hence not sufficient. According to case law, a 

                                                           
4  Article 27(2) CC stipulates the following:   

"No person may surrender his or her freedom or restrict 
the use of it to a degree which violates the law or public 
morals". 

decision is arbitrary when it is manifestly untenable, se-

riously disregards a clear and undisputed legal norm or 

principle, or shockingly offends the sense of justice and 

fairness; it is not sufficient that another solution seem 

conceivable, or even preferable. 

The Supreme Court also noted that a violation of Arti-

cle 27(2) CC does not automatically violate substantive 

public policy - it must be a serious and clear case of 

violation of a fundamental right. 

The Supreme Court also reiterated that, in matters of 

disciplinary sanctions in the field of sport, it will only 

interfere if the sanction led to a manifestly unjust result 

or a shocking inequity. 

Applying these principles to the case at hand, the Su-

preme Court found that Teixeira had failed to show 

how the result reached in the award was contrary to 

public policy. 

It held, in particular, that Teixeira had neither estab-

lished nor showed with probable cause that the sanc-

tion imposed would actually jeopardize his economic 

existence. 74 years old Teixeira had, by his own 

choice, quit his activities in the field of football in 2012. 

In addition, despite the sanction, Teixeira retained the 

possibility of carrying out professional activities in other 

sectors.  

Accordingly, the Supreme Court rejected the action for 

annulment to the extent it was admissible.  

3. Conclusions 

The Decision does not contain any surprises as the Su-

preme Court has confirmed its established case law on 

the right to be heard and on public policy.  

The Decision, however, is a reminder that the Supreme 

Court understands the concept of public policy to have 

a very narrow scope. Unsurprisingly, the chances of 

success to annul an award for an alleged violation of 

public policy are very limited.  

In fact, the hurdles which must be overcome in order 

to successfully annul an award, in particular with re-

gard to an alleged incompatibility with public policy, are 

very high. The average5 success rate of approximately 

8% proves this beyond any doubt. In addition, it is more 

than noteworthy that since 1989 only two international 

5  I.e. for all potential reasons for which an arbitral award 
can be attacked, not only incompatibility with public pol-
icy. 
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awards have been set aside based on a violation of 

public policy, and in both cases, the underlying facts 

were rather particular.6 

The Decision also shows that attempts to attack the 

tribunal's reasoning on the merits through the back 

door by alleging a violation of a party's right to be heard 

will not do the trick.  

Finally, the Decision also prompts a comment on a 

more formal, but for our international readers, im-

portant issue: following a recent revision of Article 

77(2bis) of the Federal Supreme Court Act, parties 

may also file their submissions in annulment proceed-

ings against arbitral awards with the Supreme Court in 

English and that is exactly what FIFA had done, while 

Teixeira filed his submission in French.  

The Supreme Court, however, renders its judgment in 

any case in an official language of Switzerland, i.e. 

German, French, Italian, or Romansch, and never in 

English. As a rule, the judgment is rendered in the lan-

guage of the decision being challenged. As the CAS 

award was rendered in English, thus not an official lan-

guage, the Supreme Court used, in accordance with 

usual practice, for the decision the language used in 

the action for annulment (in casu French). 

1 April 2022 
 
Hansjörg Stutzer Michael Bösch   
Simon Hohler  Kevin Baggenstos 
 
Enclosures:  
Decision 4A_542/2021 of 28 February 2022, in French 
 
This newsletter is available on our website  
www.thouvenin.com. 

 

 

For further information, please contact a member of our arbitration team. 

 

The Thouvenin Arbitration Team 

 

 
 

Dr. Hansjörg Stutzer 

Partner, Attorney at Law 

h.stutzer@thouvenin.com 

 

 
 

Michael Bösch 

LL.M., FCIArb 

Partner, Attorney at Law 

m.boesch@thouvenin.com 

 

 

 

Dr. Patrick Rohn 

Partner, Attorney at Law 

p.rohn@thouvenin.com 

 

 
 

Simon Hohler  

LL.M., FCIArb, ArbP  

Counsel, Attorney at Law 

s.hohler@thouvenin.com 

  

 
 

Raphael F. Meier 

Associate, Attorney at Law 

Solicitor (Scotland, np) 

r.meier@thouvenin.com 

  

 
 

Kevin Baggenstos 

Junior Associate 

k.baggenstos@thouvenin.com 

Thouvenin Rechtsanwälte compact 

Thouvenin Rechtsanwälte is a well-established full service law firm with several decades of experience. Members 

of our arbitration team represent clients in institutional or ad hoc arbitration, mostly in commercial and sports-related 
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6  See our newsletters of 6 July 2010 (Benfica) and of 
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